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RE: VANA TRADING CO., INC. 
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Gentlemen: 


Please be advised that I represent the above defendant-third-party plaintiff- 
appel lant-appeiice, Flota Mercante Grancolombiana, S.A., and write this letter 
at this time in reference to the brief already submitted on behalf of Flota 
Mercante Grancolombiana, S.A., ten copies of which have already been filed 
with this Honorable Court. 


We would wish to point out at this time that there are several ervors con- 
tained in said brief in regard to references made to various exhibits. On 
page 5, paragraph 1, line 2 of the brief, reference is made to “rlota's 
Exhibit 0”, however, this reference should rather have been to "Flota's 
Exhi’ it Q". Again, on page 21, paragraph 1, the second to the last line, 
reference is once more made to "Elota's Exhibit 0" and, once again, the 
actual reference should be to "Flota's Exhibit Q". 


Finally, on page 23, paragraph 1, line 2, Flota's Exhibit 0 is once more 


referred to. However, in this particular instance, the correct reference is 
to "Flota's Exhibit L". 


We would respectfully ask that these changes be noted by the Court, and we 
thank you for your kind attention, consideration and cooperation. 


Very truly yours, 
at ee 


RCG: bs 


cc: all parties 
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Statement 


This is an appeal by Defendant-Third-Party Plaintiff- 
Appellant-Appellee, Flota Mercante Grancolombiana, 48.A., 
(hereinafter referred to as “Flota”’) from a judgment 
filed on July 18, 1976, in the United States District Court 
for the Southern District of New York (Pollack, J.) grant- 
ing judgment in favor of the Plaintiff-Cross-Appellant- 
Appellee, Vana Trading Co., Inc. (hereinafter referred to 
as “Vana’’) against Flota in an amount equal to one-half 
of its alleged damages, denying indemnity in favor of 
Flota against Third-Party Defendants-Cross-Appellant- 
Appellee shipowner, Ove Skou (hereinafter referred to 
as “Skou”), and limiting indemnity in favor of Flota 
against the Third-Party Defendant-Cross-Appellant-Ap- 
pellee stevedore and terminal operator, Internationai 
Ter:iinal Operating Co., Inc. (hereinafter referred to as 
“TTO”) to One Thousand ($1,000.00) Dollars. 


Questions Presented 


1. Did the Distriet Court err in finding that Vana sus- 
tained its burden of proving the good order and condition 
of the yams at the time of loading? 


2. Dic she District Court err in not dismissing the com- 
plaint on the ground that the cargo in question was in- 
herently defective after it had made a specific finding that 
the yains were in a susceptible condition? 

3. Did the District Court err in not dismissing the 
complaint after finding that the yams had been insuffi- 
ciently and improperly packaged for shipment? 


4. Did the District Court err in denying indemnity in 
favor of Flota against Skou on the evidenee which indi- 
‘vated that the ventilation in the vessel’s deeptanks was 
insufficient for the cargo in question? 
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5. Did the District Court err in not dismissing the com- 
plaint as to Flota after finding Uiat the ventilation in the 
deeptanks was app-opriate?! 


6. Did the District Court err in limiting the indemnity 
in favor of klota against ITO after the District Court 
had made specific findings of the improper discharge and 
handling of the cargo on the part of ITO? 


7. Did the District Court err in awarding Vana dam- 
ages in the amount of $39,179.25 when Vana did not 
introduce evidence sufficient enough to sustain such a 
finding? 


> 


8 Did the District Court err in apportioning the dam- 
aves found to have been sustained by the yams among 
Vana, Flota and ITO? 


The Proceedings Below 


After exeusing the shipowner, Skou, from any liability 
the Lower Court rendered its decision regarding the lia- 
bilities of the remaining three parties. In so doing, the 
Lower Court found that each party; Vana, Flota and 
ITO had committed an act or acts which contributed to 
the ultimate damage to the yams. 


As against Vana, the Lower Court made a specifie find- 
ing that the cartons and the newsprint type paper Vana 
used for wrapping and shipping the yams were wert an 
unsuitable wrapping for such a commodity, which pro- 
duced a cooking effect” (Judge Pollack’s opinion, page 
8). By the Lower Court’s own determination then, Vana, 
the cargo owner, contributed substantially to the damage 
the yams sustained by improperly packing them. 


So too, the Lower Court in its opinion found specific 
acts of negligent handling and storage in its terminal on 
the part of [TO, which contributed to the damage suffered 
by the yams. 


However, trout: the Lower Court detailed the reasons 
for its findings of liability against Vana and ITO, its 
basis for also holding Flota contributorily liable were at 
best vague. The Lower Court did not specifically state 
that I‘lota was negligent in the stowing of the yams but 
concluded only that the yams “* * * were stowed in the 
deeptanks some thirteen tiers high and subjected to a 
ineasure of heat * * *” which furthered the cooking of the 
yams (Judge Pollack’s opinion, page 8). Not only is the 
Lower Court's finding of liability on the part of Flota 
vague in that it does not mention what precisely, if any- 
thing, Flota did that was wrong, but its finding of liability 
against Flota on the basis of subjecting the yams to heat 
ae counter to the evidence introduced at trial regarding 
the propriety of the stowage of the yams and the tem- 
peratures in the deeptanks during the voyage. Further, 
it is Flotas contention that the finding that it subjected 
the yams to heat is contradictory to the Lower Court's 
findings that the ventilation equipment in the deeptanks 
was appropriate and run continuously throughout the 
voyage. 


Thus, the Lower Court’s findings against Flota are 
couched in imprecise language and even more importantly 
are not bottomed on any evidence offered during the trial. 


The Facts 


The M/V M: -re Skov owned by Skou was chartered to 
Mlota under a New York Produce Time Charter Govern- 
ment Form on April 26, 1974 (Flota’s Ex. “L’”). The 
vessel then proceeded under the charter to load cargo at 
the Port of Tumaco and it thereafter proceeded to the 
Port of Buenaventura where it loaded coffee (4lota’s Ex. 


“O"), 


Upon completion of loading at Buenaventura, it had 
space available for additional cargo in the No. 3 deep- 
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tanks, port and starboard, the number 1 upper and lower 
tweendecks and the number 5 tweendeck (Flota’s Ex. “@”; “op 
381-2 to 14).* The Captain and the Chief Mate were ad- 
vised prior to the vessel’s departure from Buenaventura 

to Cartagena that the vessel would load both tobacco and 
yams in Cartagena (381-19 to 21, 382-10 to 21). That 
upon arrival of the vessel at Cartagena, the Chief Mate 
was advised by the Master of the vessel to load tobacco 

in the number 1 and number 5 tweendecks, and the yams 

in the deeptanks (383-5 to 10). The Chief Mate testified 
that he showed the shipper’s representative where the 
ventilation was in the deeptanks which were serviced by 
mechanical ventilation (384-2 to 9). After the Captain had 
advised the Chief Mate to load the vams into the deep- 
tanks. the Chief Mate did so (384-19 to 23) and the Chief 
Mate admitted that Flota’s representative did not mspect 
the stowage of the yams in the vessel during or after the 
loading (385-6 to 22), nor did Flota’s representative dis- 
euss the stowage in any manner with the Chief Mate (886- \ 
2 to 3). 


The Chief Mate testified that the cartons of yams were 
stowed on cross-dunnage (386-5 to 10) and that the tiers 
of cartons of yams were separated by flat wooden dun- 
nage, 1” x 4” x 5” (386-12 to 23). Ile further testified 
that the distance between the cartons of yams and the 
bulkhead was 3 feet (387-3 to 5) and that the cartons 
were not block stowed but there was a longitudinal air 
aisle and three athwartship air aisles all one foot wide 
which resulted in the cartons being separated and that 
the air aisles were clear from the floor to the ceiling, ex- 
cept where broken occasionally by flat dunnage (387-3 to 
13). 


The Chief Mate testified that the ventilation provided 
for the deeptanks was by foreed air and that the deep- 
tanks were continously ventilated throughout the trip (98-338 


nee 


* Refers to the transcript of the trial, page and line, unless other- 
wise noted. 


13 to 20). He stated that the 1. ed air would go down 
to the bottom of the deeptanks turough a trunk 1’ x 2’ x 8”, 
which was located in the center of each of the deep- 
tanks and thereafter the air would go out of the deep- 
tanks through trunks located in the after corner of each 
tank (399-2 to 14). The Chief Mate vestified that he defi- 
nitely knew upon the vessel’s arrival at Cartagena that 
yams would be loaded (402-18 to 25) and that in loading 
the yams, no plywood dunnage was used in the deeptanks 
(401-3 to 19). The yams were stowed 12’ to 14’ high in 
the deeptanks which were 18’ high (408-3 to 9) and the 
Chief Mate testified that the yams could have been stowed 
in the tweendecks rather than in the deeptanks (449-2 to 
13). 


The Chief Mate testified that the deeptanks each had a 
cubic capacity of between 12,00C feet to 15,000 f et (453- 
10 to 18) and that each carton had a stowage factor of 114’ 
cubie feet, there being 6,500 cartons of yams stowed in both 


the port and starboard deeptanks (Flota’s Ex. “@”; 453- °% 


23 to 25, 454-1 to 5) and the amount of space which was 
required to stow the yams which included the air aisles 
was 20,000 eubie feet (454-2 to 5). The deeptanks had 
walkways around the sides, which had apertures in each 
corner that permitted the air to go up through the aper- 
tures then out through the trunks which were located in 
the after end of the deeptanks (454-6 to 23). The Chief 
Mate testified that when he went into the deeptank daily 
while the vessel was at sea, he noted that the ventilation 
was on (Flota’s Ex. “P”; 111-9 to 22), and that at no 
time did the temperature in the deeptank exceed the out- 
side temperature (Flota’s Ex. “P”; 54-14 to 17; Flota’s 
Fx. “O”). There was no breakdown of the mechanical 
ventilators serving the deeptanks throughout the voyage 
and the ventilators never stopped operating throughout 
the trip (Flota’s Ex.. “P”; 106-3 to 12, 109-4 to 8). 


In addition to the mechanical ventilation the air could 
enter the deeptanks through the manhole, sounding pipes, 
and air pipes (483-20 to 25, 434-2 to 14). 


a 
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The Chief Mate testified that the yams and tobacco were 
loaded simultaneously at Cartagena (Flota’s Ex. “Pp”. 68- 
21 to 28). 


After an uneventful voyage, the vessel arrived in New 
York on July 1, 1974, at 0700 ready to discharge cargo. 
"he Chief Mate testified that the coffee which was on 
board the vessel and the yams could nave been discharged 
simultaneously on July 1, 1974 (Flota’s Bx. “F"; 121-9 
11) and although he requested the stevedores to discharge 
the yams on July 1, they refused to do so (Flota’s Ex. 
“p”. 114-15 to 24, 115-6 to 14, 120-16 to 21). The yams 
were subsequently unloaded from the vessel by Flota’s 
stevedore, ITO, and during the unloading process some 
of the cartons of yems were damged by rough handling 
(240-12 to 19). In addition thereto the stevedores, ITO, 
which were appointed by Flota as its terminal operator, 
stowed the yams in one big solid block in its shed at the 
Brooklyn Army Base with no dunnage in between the 
tiers, which caused the cartons to form a solid stow, thus 
affording no ventilation to the cartons themselves (388-21 
to 24, 389-2 to 9). 


Vana took delivery of 2,397 cartons of yams on July 3; 
684 cartons on July 8; 350 cartons on July 10, and the 
balance of the shipment, with the exception of 18, to wit, 
1,551 cartons of yams on July 11 (Flota’s Ex. “N”). 


Summary of Argument 


All the various legal issues that Flota will raise herein 
point inexorably to one definitive conclusion, that the 
Lower Court erred in finding any liability whatsoever on 
the part of Flota. 


Firstly, it is Flota’s contention that Vana did not sus- 
tain its burden of proving the good order and condition 
of the goods in question. It is hornbook law that in an 
action to recover for damage to cargo, Vana, the owner 
of the cargo, must sustain this burden of proof. 


Flota raised the defense of insufficiency of packing 
against Vana end, once again, will urge this Court to con- 
clude that the Lower Court should have dismissed the 
complaint purely on the strength of this single argument. 
For the Lower Court clearly found in its opinion that the 
method of packing the yams was insufficient for the par- 
ticular cargo involved and further found that the insuf- 
ficiency of packing was a compelling factor in the dam- 
age to the yams. Since insufficiency of packing is a statu- 
tory defense under Title 46 Section 1304 (2)(n) of the 
Carriage of Goods by Sea Act (1936), it is clear that in 
the absence of any showing of negligence on the part of 
Flota, that the complaint should have been dismissed on 
the basis of the Lower Court’s finding of insufficient pack- 
ing. 

As against Vana, Flota raised another statutory de- 
fense under Title 46 Section 1304(2)(m) of the Carriage 
of Goods by Sea Act (1936) that of the inherent vice of 
the cargo, which the Lewer Court again incorrectly re- 
jected. Flota will demonstrate that the damage tc the 
yams in question was caused by the inherent vice of that 
commodity. Specifically, Vana had the burden of show- 
ing the internal good order and condition of the cargo, 
which it clearly did not do. Again, on this basis alone, 
the complaint should have been dismissed. 


The Lower Court’s failure to dismiss the complaint was, 
Flota contends, compounded by its finding that there was 
no liability on the part of the shipowner, Skou. Since the 
Lower Court, in its opinion, did not find any specific negti- 
gence on the part of Flota, any damage to the cargo which 
oceurred during the voyage not attributed to inherent 
vice or insufficient packing must have been caused by the 
inadequate ventilation in the deeptank of the vessel where 
the yams were stowed. Flota contends that under the gov- 
erning Charter Party that the shipowner was responsible 
for the seaworthiness of the vessel, and that to be sea- 
worthy, a vessel must be adequate for the cargo which it 
is to carry, in this case, yams. It is Flota’s contention 


that the facts indicate that the deeptanks involved were 
not adequate for the stowage and carriage of yams due to 
insufficent and improper ventilation and that the vessel 
was not cargo worthy and, therefore, unseaworthy. 


Flota will further contend that as the Lower Court 
found that the shipowner Skou was free from any liability 
in that the ventilation in the deeptanks where the yams 
were stored was adequate, then the Lower Court on the 
basis of this same finding should have disallowed any 
finding of liability to Vana on the part of Flota. Given 
a finding by the Lower Court of the adequate ventilation 
in the deeptanks Flota must be found to be free of lia- 
bility as the Lower Court found no negligence in the 
stowage of the yams nor any crushing, overloading, or 
failure to provide adequate “breathing” spaces for the 
yams. 


In the event the Lower Court incorrectly found that the 
deeptank’s ventilation was imedeettate, then the responsi- 
bility for the smproper ventilation and, hence, the liability 
for the damage to the yams should have been placed by 
the Lower Court on the shipowner, Skou who had the 
duty to care for and ventilate the cargo while in its care, 
and not on Flota. 


Finally, Flota contends that the stevedore and terminal 
operator, ITO, was a definite and substantial contributor 
to the damage to the cargo. Flota will further contend 
that were it not for the delay caused by ITO’s failure to 
unload the yams on July 1, 1974; ITO’s decision to unload 
nonperishable coffee before unloading the yams; ITO’s 
improper discharge of the yams at New York; ITO’s stow- 
age on its Pier of the cartons of yams, which was inade- 
quately ventilated; and ITO’s failure to provide adequate 
manpower to complete the unloading of the yams as 
quickly as possible, and to deliver them to Vana, ali con- 
tributed heavily to the damage to the yams and, in fact, 
had these various failings on the part of ITO not oc 
curred, the damage to the yams would have been substan- 


adeg cete 
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tially lessened and the yams could have been sold rather 
than destroyed. 


POINT I 


The Lower Court’s conclusion that Vana made 
a prima facie case against Flota by a creponderance 
of the credible evidence that the yams were de- 
livered to the vessel in good order and condition in 
Cartagena was clearly erroneous and contrary to the 
substantial weight of the evidence. 


Diaz, the shipper of the yams, testified m a deposition 
that the yams were fully matured in December and were 
permitted to remain in the earth until March, at which 
time they were delivered to the shipper’s warehouse 
(Vana’s Fx. 13; 34-18 to 25, 35-2 to 18). He testified that in 
removing the yams from the ground they were removed 
by means of a stick (Vana’s Ex. 13; 61-6 to 12) and in 
the warehouse they were laid on one-inch of sand which 
eovered the cement floor of the warehouse (Vana’s Fx. 
13; 64-11 to 19). He further testified that the end of the 
period for shipment of Colombian yams is towards the 
end of July or the beginning of August (Vana’s Ex. 13; 
53-7 to 12). Diaz testified that 55,000 to 65,000 yams were 
needed to fill the 5000 cartons shipped (Vana’s Ex. 13; 42- 
21 to 25, 43-2 to 17) and that he saw at least 45,000 yams 
before they were packed. Sousa, Vana’s President testified 
that by allowing the mature yams to remain in the ground, 
they are subject to attacks by beetles, termites and rodents 
(75-8 to 15, 82-7 to 11) and that when vams are harvested 
they are subjected to bruises from mechanized equipment 
or shovels used to harvest them (83-12 to 14). Sousa fur- 
ther stated that if a yam is eut and then seals itself it 
is possible for bacteria to enter the yam (85-2 to 20), and 
that if a yam is scratched, scraped or bruised, it is sub- 
jected to attack from fungus or bacteria (87-7 to 25, 88-2 
to 3). He further testified that it is possible to have a 


11 


rotting on the inside of a yain without any evidence of 
the interior rot on the yam’s exterior surface, and that 
one can only ascertain the internal conditien of the yam 
py cutting it open (98-8 to 12). 


With reference to Vana’s Fx. 6, the Inspection Certifi 
cate issued by the United States Department of Agri- 
culture, Sousa testified that *he sprouts referred to there- 
in could have been caused by excessive moisture, heat or 
overmaturity of the yams (136-4 to 11). Thus the Lower 
Court found the yams to be in good order and condition 
at the time of their shipment despite unrefuted evidence 
to the contrary, te wit, evidence that the yams were sub- 
jected to attacks by rodents and insects because they were 
allowed to remain in the ground long after reaching ma- 
turity and then were stored in a warehouse prior to ship- 
ment, and evidence that the yams were subjected to 
mechanically caused bruises and consequential bacterial 
invasion not apparent through inspection with the naked 
eye. Finally, the finding of good order azd condition is 
not only contrary to the evidence, but self-contradictory 
as well when considered alongside the Lower Court’s own 
determination that “* * * the yams were in a susceptible 
condition * * *” (J. Pollack’s decision, p. 8). Based on 
the undisputed evidence that the yams could have been 
damaged by bacteria or fungi from various sources prior 
to shipment, and the Lower Court’s finding that the yams 
were in a susceptible condition, the Lower Court, never- 
theless, found that Vana had sustained its burden of prov- 
ing good order and condition by a preponderance of the 
credible evidence. In Thomas Roberts & Co. v. Calmar 
Steamship Corp., 59 Fed. Supp. 203 (D.C. #.D. Pa., 1945), 
the Court wrote as folluws at page 207 in connection with 
the burden which a consignee must satisfy in order to 
prove good order and condition before it is permitted to 
recover against a shipowner. 


“A yecital in the bill of lading that the shipment 
is in apparent good order and condition is only 
prima facie evidence of the fact. 27 Stat. 445 (1893), 
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46 U.S.C.A. § 193. As a receipt, it is not contractual 
nor docs it constitute a warranty as between the 


immediate parties. ... Moreover such recital refers 
to external condition only. . . . Consequently the 


libellant bears the burden of establishing actual 
good order and condition at the time of delivery 
to the carrier. ... But this is not true when the 
burden is on the libellant to prove actual good con- 
dition at the time of delivery to the carrier, for 
where the burden rests, he who undertakes to carry 
it must do more than create a doubt which the trier 
of fact is unable to resolve. Commercial Molasses 
Corporation v. New York Tank Barge Corporation, 
1941, 314, U.S. 104, 62 S. Ct. 156, 86 L. Ed. 89.” 


In Commodity Service Corp. v. Hamburg-American Line, 
354 Fed. 2d 234 (2nd Cir. 1965) this Court in affirming 
a dismissal of the complaint, wherein a shipment of pork 
products outturned in a damaged condition wrote as fol- 
lows at page 234: 


“The shipper, since it has superior access to in- 
formation as to the condition of goods when deliv- 


- ered to the carrier, has the burden of proving good 
condition at the time of delivery ... The district 


judge found that appellant failed to sustain that 

burden. Neither the certification of the ‘fatbacks’ 

by the Department of Agriculture nor the recita- 

tion in appellee’s bill of lading establishes the good 
oo order of the cargo, since both refer only to the ex- 

ternal condition of the cargo and do not reveal the 
- possibility of inherent defects.” 


7 The above cited case is dispositive of this action in 
that the document issued by the Colombian authorities 
and the bill of lading which recited that the yams were 
in apparent good order and condition did not satisfy the 

7 burden which Vana had to prove that the cargo was free 

; from inherent defects. 
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The testimony adduced at the trial indicates that ¢' 2 
yams could have been damaged for a variety of reasons 
prior to shipment and there was a great possibility of 
being subjected to rotting, because of the bacteria which 
has a tendency to infect yams. 


POINT II 


The Lower Court was clearly erroneous in finding 
that there was no evidence of inherent vice in the 
yams at the time they were loaded aboard the Mette 
Skou in Cartagena and this finding was clearly con- 
trary to the substantial weight of the evidence. 


The Lower Court after holding that Vana had made 
out a prima facie case by delivering the yams to the vessel 
in good order and condition, then found that the yams 
were free from inherent vice, despite the fact that the 
Court wrote “The most that can be said is that the yams 
were in a susceptible condition * * *.” (Judge Pollack’s 
decision pp. 7 & 8) The substantial weight of the evi- 
dence indicates beyond doubt that the yams were not in 
good order and condition when shipped but, on the con- 
trary, were in such a condition that the damage was 
caused to the yams in the main by the inherent vice of 
the commodity. In fact, the Court clearly stated that it 
was not free from doubt in this regard, because it held 
that the yams were in a susceptible condition. No doubt 
the Court placed a great deal of reliance and emphasis 
upon the bill of lading issued by Flota, which recited that 
the goods were in apparent good order and condition 
(Vana’s Ex. 5), and a certificate issued by the Colombian 
Ministry of Agriculture, which stated that the yams to 
the best of the Inspector’s knowledge were substantially 
free from injurious diseases and pests and were believed 
to conform to the current phytosanitary regulations of the 
United States. The recitation in a bill of lading that the 
goods were in apparent good order and condition and a 
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certificate issued by a governniental agency that the goods 
were in good order and condition merely referred to the 
external condition of the cargo. (See Commodity Service 
Corp. v. Hambyurg-American Line, supra.) he basis for 
the findings, therefore, that the yams were free from in- 
herent vice was predicated solely upon the bill of lading 
and certificate issued by the Ministry of Agriculture of 
the Republic of Colombia, and the incredible testimony 
of Diaz, the shipper, who stated that he saw 45,000 indi- 
vidual yams of the 55,000 or 60,000 required for the ship- 
ment. This evidence was clearly demolished by the credi- 
ble proof introduced at the trial, which proof caused the 
Court to find that the yams at the time of the shipment 
were in a susceptible condition. Sousa testified that yam 
shipments commence from Colombia in November and 
then continue through July (35-22 to 23). He confirmed 
what the shipper had stated that the yams of this par- 
ticular shipment had matured in December 1973, and had 
remained in the ground from their time of maturity until 
March of 1974 (71-21 to 24, 75-20 to 23). Sousa further 
testified that yams which were cut and bruised would sub- 
ject them to bacteria (83-12 to 25) and while the yams were 
in storage they would be subjected to attacks from insects 
particularly termites (95-14 to 20, 96-9 to 14). In addition 
thereto, he testified that it was possible for yams while 
they were in the ground to be attacked by rodents, insects 
or be damaged as the result of fungus growth (73-9 to 16). 
He further testified that yams could last for a period of 
from 9 to 11 months at temperatures between 90° and 95° 
and that the voyage in question took but 11 days (107-21 
to 25, 108-2 to 10) and that it was expected that there 
would be normal decay or dry rot on a trip from Colombia 
to New York (135-7 to 18). He further testified that a 
vam which becomes infected, rots within a week or two 
after the infection takes place (98-25, 99-1 to 4). The 
Trial Court recognized in its opinion that, “The burden 
is on the plaintiff to show that the perishables were free 
of latent pathological disease or injury”. (Judge Pollack’s 
opinion page 7) 
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It then found, notwithstanding the credible evidence 
that the cargo was certainly susceptible to damage caused 
by inherent vice, that Vana had established to its satisfac- 
tion that the cargo was free from pathological disease or 
injury and that the damage was caused by conditions 
to which it was subjected to in transit and not by any in- 
herent defects. Ilowever, the opportunity for damage by 
rot, fungus, termites, other insects and rodents, the fact 
that it was admitted by Sousa that a normal amount of 
decay would occur on a voyage from Colombia to New 
York, and the admitted fact that the yams were months 
past their point of maturity at the time they were loaded 
aboard the vessel certainly overcomes the very flimsy evi- 
dence offered by Vana’s bill of lading reciting appar- 
ent good order and condition and the certificate issued 
by the Coiombian authorities, and the shipper’s incredi- 
ble testimony on which the Lower Court relied upon in 
finding that although the goods were in a susceptible con- 
dition, they, nevertheless, were free from inherent defects. 


Vana’s Exhibit 6, the inspection certificate issued by 
the United States Department of Agriculture on July 2, 
1974, recites that the yams appeared to be firm with 2 to 
26% average, 9% dry type fusarium rot with no evidence 
of soft rot and all tubers (yams) have sprouts from % to 
11% inchs in length. 


Tt is obvious from that certificate that at the time the 
‘“arzo was offloaded from the vessel on July 2, 1974, on 
which date the inspection was made by the Inspector for 
the Department of Agriculture, there was noted a dry 
type fusaritun rot, but no soft rot in the yams themselves. 
Vana’s President agreed that at the time the inspection 
was made that no soft rot was noted, (67-4 to 16) and, 
undoubtedly, the rot manifested itself after the merchan- 
dise was delivered from the occan carrier. He further 
stated that fusarium rot constitutes a vice. The eredible 
evidence, therefore, indicates without a doubt that the 
yams were fully matured at the time they were loaded 
aboard the vessel and that they had been susceptible to 
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attacks from bacteria, rodents, insects particularly ter- 
nites while !aving in the ground after maturity and while 
laying in the warehouse for many months awaiting to be 
packed, It is obvious from the testimony of Vana’s Presi- 
dent that if sound yams could have remained without 
damage for 9 to 11 months at a 90° to 95° temperature 
that the ensuing damage which occurred was solely due 
to interent vice and not to any cause that may have 
arisen during the ocean transportation. Normal decay 
was to be expected on a voyage from Colombia to New 
York and when the yams were discharged at the Port of 
New York on July 2nd, Vana’s President testified that 
some of the yams had a temperature of 79° while other 
yams were between SO0° to 90° (188-16 to 25). Therefore, 
the temperatures of the yams were not of such a degree 
that would have caused them to become damaged by rea- 
son of a condition other than the inherent vice of the 
commodity. The credible evidence undoubtedly points to 
the undisputed facts that the cargo was damaged by in- 
herent vice, which, under Section 1304(2)(m) of the Car- 
riage of Goods by Sea Act (1936) (Title 46 U.S.C.A., See- 
tion 1304 (2) (m)) affords the carrier a complete defense 
to any action instituted to recover for cargo damage. The 
defense of inherent vice was discussed in relation to a 
Claim put forth by cargo interests that the goods were 
damaged by heat in American Tobacco Co. v. The Katingo 
Hadjipatera, 81 I’. Supp. 438 (S.D.N.Y. 1948) modified on 
other grounds and aff'd 194 F. 2d 449 (2nd Cir. 1951), 
and Judge Rifkind wrote at page 446: 


“The Supreme Court has said that the carrier 
by sea who delivers in bad condition cargo that he 
had received in good condition has the burden of 
establishing every exception to his general liability; 
Schnell vy. The Vallescura, 1934, 293 U.S. 296, 55 
S. Ct. 194, 79 L. Ed. 873. The weight of this bur- 
den was moderated when certiorari was denied, 
1937, 302 U.S. 753, 58 S. Ct. 281, 82 L. Ed. 582, to 
review The Niel Maersk, 2 Cir., 1937, 91 F. 2d 932, 
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in avhich it was held that the shipper must *airma- 
tively establish the good condition at time of ship- 
ment of goods damaged by heating, where the car- 
rier claimed the canse to have been inherent vice. 
This would suggest that whenever cargo damage 
could have been caused by internal defects, the 
shipper must disprove such defects in order to re- 
cover even if the carrier’s failure to exercise due 
diligence in stowing or caring for the cargo may 
have caused or contributed to the damage.” 


In J. Howard Smith vy. SS Maranon, 501 Fed. 2d 1275 
(C.A. 2d 1975), this Court holding that a shipowner was 
not liable where the cargo was damaged by reason of an 
inherent defect wrote as follows at page 1277 and 1278: 


“If improperly prepared for shipment fishmeal 
may ignite through spontaneous combustion. The 
carrier is not liable for damage arising from such 
inherent defects.” 


“Where cargo has such a propensity for damage 
due to latent defects the shipper bears the burden 
of proving delivery to the carrier in good condition.” 


POINT III 


The Lower Court’s finding that the yams had been 
packed in cartons which could be described as “non- 
breathing” and that they had been wrapped individu- 
ally in newsprint type paper, an unsuitable wrapping 
for such a commodity, dictated the dismissal of the 
complaint. 


Sec. 1304 (2) (n) Carriage of Goods by Sea Act, 
(1936) (Title 46 U.S.C.A. See. 1304 (2) (n)) provides that 
a carrier shall be exonerated from all liability where dam- 
age to cargo is due to the insufficiency of the packing. 
The Lower Court after considering all of the evidence, 


18 


which was offered in connection with the manner i. which 
the yams were packed, wrote as follows: 


“The yams had been packed in cartons that may 
be described as non-breathing and had been wrapped 
in newsprint, an unsuitable wrapping for such a 
commodity, which produced a cooking effect.” (J. 
Pollack’s opinion p. 8) 


However, despite that finding, the Court failed to dis- 
miss the complaint. 


The damage to the yams due to insufficient packing is 
attributable to two separate and distinct components which 
made up the final package (a) the newsprint type of paper 
in which the yams were individually wrapped, and (bh) 
the type of cartons which were used in connection with 
the shipment. It was testified by Sousa, that yams are 
a plant and breathe (93-10 to 14) and that the yams were 
individually packed in newsprint type paper, but without 
the printing (91-13 to 17). He further testified that the 
newsprint had a tendency to cut down the breathing of 
the yams (92-23 to 25, 93-4 to 9). The shipper further 
testified (Vana’s Ex. 13; 23-18 to 23) that the yams were 
individually wrapped with a newsprint type paper. 


McCabe an expert witness called on behalf of Vana, 
testified that heat affects the vams in that it increases 
the rate of respiration with the result that the heat com- 
bined with moisture ami warinth promotes decay and 
sprouting (249-11 to 16). He further testified that yams 
would have a better chance of breathing if they had no 
wrapping around them (279-18 to 21). Axiotes, another 
expert called by Vana testified that yams, like any other 
vegetable, throw off gas, which when not diffused prop 
erly would cause the commodity to ripen (318-14 to 25). 
He further stated that wrapping a yam completely and 
securely with newsprint type paper would cause gases 
to be retained, which would have the effect that the yam 
“wmentspmeierity cook in its own juice, so to speak, your 
“BRD bely wortd 
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Honor” (320-13 to 14). When pressed further by the 
Court which inquired of the witness why would iu cook 
in its own juice, the witness answered “because this gas 
would not escape. I don’t know whether it would pene- 
trate through a newspaper or not.” (320-16 to 20). He 
also stated that in his experience he never saw any yams 
wrapped in that manner (322-11 to 14). 


wihiam P Ferre: > : 
: 1, an expert called by Skou, testified that 


newsprint was a very good insulating material and that 
it acted as an insulator that would hold the heat in (478- 
2 to 1h. 


Skou introduced into evidence as Ex. “V”., a sketch 
drawn by the shipper of the cargo indicating the size of 
the carton which was "sed for transporting the yams, and 
the Court found that the cardboard boxes contained only 
two handholes and a slit for ventilation (Judge Pollack’s 
opinion p. 3). It was testified to by Hansen, that the lack 
of side ventilation holes affected the contents of the box 
because without such holes the ventilation was impeded 
(470-15 to 25). 


Ferren, an expert witness called on behalf of Skou, tes- 
tified that the cartons and the newsprint type paper would 
inhibit oxygen from reaching tue yams which would in 
turn eause the yams to rot, and that in his opinion the 
cardboard cartons acted as insulators and would have 
heen better suited for the shipment of yams if they had 
more ventilation holes (478-2 to 25, 479-2 to 18). 


The credible evidence therefore was that with reference 
to the cartons, they were unsuitable for the transporta- 
tion of the yams because they «.d not have sufficient air 
holes to allow the air to go in and out of the cartons. 
Thus the cartons, plus the newspaper in which the yams 
were wrapped, prevented the yams from breathing oxygen, 
and caused the yains to retain the gases which they ex- 
pelled, thus producing a cooking effec 
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In Bache v. Silve’ Line, 116 Fed. 2d 60 (C.A. 2d 1940), 
this Court por Judge Leained Hand wrote as follows at 
page 61, 


“/' this is quite true; and it is also true that if 


goods, as they are wrapped or cased, are not fitted 
to endure the ordinary hazards of the voyage, the 
ship !s not liable.” sec. 1304(2) (n), Title 46 U.S. 
Code, 46 U.S.C.A. Sec. 1804(2) (n) 


In S.M. Wolf Co. v. S.S. Exiria, 200 F. Supp. 809 (S.D. 
N.Y. 1961) the Court in dismissing the complaint wrote 
a follows at page 813: 


“Accordingly, it is the opinion of this Court that, 
in applying the principles enunciated in Bache v. 
Silver Line, supra, to the facts of this case, the 
method of stowage adopted by the respondent was 
reasonable, and the cause of splitting of the car- 
tons and damage to the contents resulted from im- 
proper packaging for which respondent is exempted 
from liability under 46 U.S.C.A. See. 1804(2) (n).” 


It is apparent, therefore, from the proof that the goods 
were packed in such a manner as to cause the breathing 
of the yams to be impeded and the gases expelled to be 
retained which in turn caused a great amount of heat to 
be produced, thus cooking the yams. The Lower Court, 
having found that the yams were improperly and insuf- 
ficiently packed was obligated to dismiss the complaint. 
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POINT IV 


If the Lower Court was correct in finding that the 
yams were damaged due to excessive heat, which 
Flota disputes, then the Lower Court should have 
granted Flota indemnity against Skou, the shipowner, 
which was solely responsible for the care and custody 
of the cargo during the voyage. 


The Lower Court, found as the sole basis for holding 
Flota liable that the yams were stowed 13 tiers high in 
the deeptanks which subjected them to a certain measure 
of heat. The charter party (Flota’s Ex. “L”) gave to 
Flota the right to load cargo in all of the holds of the 
vessel including the deeptanks \Flota’s Ex. “L”, Cl. 39). 
If the cartons of yams were subjected to a measure of 
heat by reason of the fact that they were stowed in the 
deeptanks then the liability must be thrust not upon Flota 
but upon Skou. Flota was the time charterer of the ves- 
esl and the care and custody oi the cargo after it had 
been stowed onboard the vessel, was solely within the 
juris liction of Skou. The Lower Court stated in its opin- 
ion that when the vessel arrived at Cartagena, the only 
space available were the deeptanks which were empty. 
(Judge Pollack’s opinion p. 3) However, this is contrary 
to the evidence as testified to, by the Chief Mate who 
stated that in addition to the space available in the deep- 
tanks, No. 1 and No. 5 upper tweendecks had space avail- 
able into which the yams could have been loaded (381-2 to 
14; Flota’s Ex. “@”’). The Lower Court in exonerating 
the owner of the vessel stated that 


“The charter party did not warrant or express 
that the number 3 deeptanks were suited for the 
carriage of yams, * * *” (Judge Pollack’s opinion 


p. 6) 


Nevertheless, the charter party did state that the deep- 
tanks «-ere to be made available to Flota and were in ad- 
dition thereto, suitable for the use of dry cargo (Flota’s 
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Ex. “L”, Ci. 39). The Lower Court further stated that 
ventilation was not expressly warranted in the charter 
party, as to the deeptanks nevertheless mechanical venti- 
lation did in fact exist. Thus while there was no ex- 
pressed warranty in the Charter party that the deeptanks 
were serviced by ventilators, the fact that the ship did 
have ventilators serving the deeptanks, constituted an im- 
plied warranty that the deeptanks would be adequately 
ventilated and were suitable for the carriage of the yams. 


The evidence was that the number 3 deeptanks into 
which the yams were stowed, were mechanically venti- 
lated continuously throughout the voyage without any 
‘breakdown (Flota’s Ex. “P”; 106-3 te 12, 109-4 to 8, 111- 
2 to 12, 112-2 to 8). The space was shown to the shipper’s 
representative at Cartagena who approved of it (383-24 
to 25, 384-2 to 9) and the Chief Mate testified that the 
cartons of yams were stowed with sufficient air aisles both 
longitudinally and athwartship for the purpose of fur- 
nishing sufficient ventilation to the cartons which contained 
yams (387-3 to 13). 


If as found by the Court, the yams were damaged by 
reason of a combination of the unsuitable packing which 
produced a cooking effect, plus a measure of heat which 
the yams were subjected to during the ocean voyage, it 
can only be the result of a combination of factors over 
which Flota, the charterer, had no control. Certainly, it 
did not have any control over the manner in which the 
yams were packed. Furthermore, once the yams were 
stowed in the deeptanks, it must be presumed that in view 
of the fact that the vessel had mechanical ventilators serv- 
ing the deeptanks that the ventilation would be sufficient 
to keep the yams in a relatively cool cendition thereby 
not subjecting them to a measure of heat. 


The yams were properly stowed to a height of only 
12-14 feet in the deeptanks which had a height of 18 feet, 
and furthermore, since the cubic capacity used for the 
stowage of the yams ‘~ both the port and starboard deep- 
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tanks, amounted to 20,000 feet, while tanks had a total 
cubic capacity of 31,595 feet cubic bale (Flota’s Ex. “@,” “he 
Cl. 30), proves conclusively that the deeptanks were 
not overstowed. The uncontradicted evidence is that the 
cartons of yams were properly stowed in the deeptanks 
with sufficient dunnage and air aisles to permit the flow 
of air, and in addition thereto, there was sufficient cubic 
space left over after the loading of the yams to permit 
the air to freely flow through the deeptanks. Therefore. 
if the heat did increase in the deeptanks, it was not due 
to the fact that the cartons had been improperly stowed 
in the deeptanks, but on the contrary, it was solely due to 
the fact that the ventilation afforded the deeptanks was 
insufficient and inappropriate to safely carry the yams. 
While it may be urged that ventilation was not speci- 
fically warranted in the charter party for the deeptanks 
nevertheless, the deeptanks were ventilated and by per- 
mitting the vams to be stowed in the deeptanks there was 
an implied warranty on the part of the owner, that the 
vessel was seaworthy in that respect and it could safely 
carry the yams. 


Sousa, testified that the vams were caused to breakdown 
because of a lack of ventilation, and therefore, he stated 
that the deeptanks were improperly ventilated (46-21 to 
23). He testified that if the yams were ventilated with 
the prevailing air temperatures at sea, the temperature 
in the deeptanks would have risen to the 70’s and possibly 
low 80’s but never above that, and that the heat developed 
because of the failure to have a continued flow of fresh 
air (175-21 to 25, 176-2 to 16). 


McCabe testified that if the yams were ventilated and 
there was good air circulation, he believed that the tem- 
perature between the sea air and the air in the deeptanks 
would not vary more than 2 degrees (255-15 to 21). Me- 
Cabe further stated that the lack of ventilation would 
eause the yams to become heated ~which in turn would 
cause the vams to decay, particularly if they were bruised 
(291-1 to 4). He concluded that the yams were damaged 
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in part due to the over-heating and lack of ventilation 
(300-17 to 25). 


Larsen, the Chief Mate, testified that the intake air 
trunks were located in the center line of the deeptanks 
and went down to the bottom of the deeptanks, while the 
outtake trunks were located in the aft corner on the out- 
board side of each tank (399-2 to 14; Vane’s Ex. 11). 
Axiotes, testified that a vegetable cargo must have a con. 
tinuous circulation of air throughout the stow in order 
to minimize the heating effects and to expel the gas given 
off by the vegetables (313-14 to 25, 314-2). He further, 
stated that the heating caused a deterioration of the 
product, and that in his opinion the ventilating trunks in 
the deeptanks were not in the proper places, stating that 
the intake trunks should have been in the forward part 
of the deeptanks and the outlet trunks in the after part 
of the deeptanks in order to have a continuous circula- 
tion of air (317-7 to 22). Axiotes further testified that 
since the vessel did not have any mechanical fans on the 
outtake trunks that it would be deleterious to the condi- 
tion of the cargo since it would not tend to draw the air 
out as quickly as possible (318-3 to 10). He concluded 
that if the outtake trunks had fans they would have created 
better circulation. 


If, therefore, as found by the Lower Court, the cargo 
was damaged because of the fact that it was subjected fo 
a measure of heat this condition could have been due to 
insufficient packing, inherent vice, or the fact that cir- 
culation of air in the deeptank was insufficient or a com- 
bination of these factors. Since the cargo itself was 
properly stowed with sufficient air aisles and dumnage, 
which stowage was the obligation under the terms and 
conditions of the charter party of Flota, the damage, if it 
oceurred by reasons other than the insufficiency of pack- 
ing or the inherent vice of the commodity was due to a 
measure of heat, which accumulated because the vessel 
did not have sufficient air cireulation in the deeptanks, 
notwithstanding the fact that the Chief Mate testified that 
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in his opinion the deeptanks were suitable for the carriage 
of yams (Flota’s Ex. “P”; 140-10 to 12). 


The charter party (Flota’s Ex. “L”) provided in line 5 
that Skou warranted that the “* * * hull, machinery and 
equipment * * *” would be maintained in “* * * a thorough- 
ly efficient state, * * *” and that in addition thereto the 
vessel would “* * * tight, staunch, strong, and in every 
way fitted for the service.” (Line 22). 


The Supreme Court in construing language similar to 
that quoted above in Luckenbach v. McCahan Sugar Co., 
248 U.S. 139 (1918) wrote as follows at page 150 per Mr. 
Justice Brandeis: 


“The charter of the vessel states clearly that the 
vessel ‘being on her delivery, tight, staunch, [and] 
strong’ the owners will ‘maintain her in a thor- 
oughly efficient state in hull and machinery for 
and during the service-—not pay the expense of 
maintaining her. This duty to maintain the vessel 
in an efficient state is imposed by the contract, be- 
cause a time charter, like a charter for a single 
voyage, is not a demise of the ship. In both, the 
charterer is without control over her repair and 
maintenance.” 


In McAllister Lighterage Line v. Insurance Company, 
244 Fed. 2d, 867 (2nd Cir., 1957), this Court wrote as 
follows at page 867: 


“Seaworthiness is the ability of a vessel adequately 
to perform the particular services required of her 
on the voyage she undertakes.” 


In Oxford Paper Co. v. The Nidarholm, 282 U.S. 681 
(1931), the Supreme Court in construing a clause similar 
to that found in paragraph 8 of the Charter Party (Flota’s 
Ix. “L”) wrote as follows at page 682: 


“Petitioner, charterer of the Steamship ‘Nidar- 
holm’ brought this admiralty suit in rem in the 
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District Court for Southern Maine, to recover dam- 
ages for the loss of part of a cargo of pulpwood 
from the deck of the vessel where it had been 
stowed by the charterer. The time charter party, 
which was in the usual ‘government form,’ see 
Golear S. S. Co. v. Tweedie Trading Co., 146 Fed. 
563, placed at the charterer’s disposal ‘the whole 
reach of the vessel’s holds, decks and usual places 
of loading,’ and provided that ‘charterers .. . load, 
stow, and trim the cargo at their expense under 
the supervision of the captain.’ The question was 
whether, under these clauses of the charter party, 
the ship was liable for the loss, although one of 
its causes was the failure of the charterer to make 
the deck load secure.” 


and at page 684: 


“sp 


sy the terms of the charter party there was an 
affirmative warranty of seaworthiness on the part 
of the vessel which would otherwise have been im- 
plied. The Caledonia, 157 U. S. 124, 130, 131. This 
warranty extends to unseaworthiness of the ship 
due to faulty stowage of cargo, Corsar v. Spreck- 
les, 141 Fed. 260, even though the charterer him- 
self subject to supervision of the captain, load the 
vessel, The Sequranca, 250 Fed. 19. The charterer 
is entitled to rely on the master, in the exercise of 
his expert knowledge and judgment, to control the 
disposal of cargo so as to avoid dangers to it from 
any consequent unseaworthiness of the vessel.” 


Clause 8 of the Charter Party (Flota’s Ex. “L”) af- 
fords no defense to Skou if the inherent vice of the vessel, 
namely inadequate ventilation, made the otherwise proper 
stowage of the yams in the deeptanks hazardous and the 
‘aptain and the owner failed to reveal this to Flota. In 
Nichimen Co, Inc. v. MV McFarland, et al., 462 F2d 319, 
(2nd Cir. 1972), this Court stated at page 332: 
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“This is not to say that under Clause 8 the owner 
may always avoid liability for cargo damage vis-a- 
vis a charterer so long as the Captain does not in- 
terfere in the stowage process. One essential as- 
pect of seaworthiness is the vessel must be fit for 
the purpose intended under the charter party. . . 
If cargo dainage were to occur because of some de- 
fect in the vessel which the Captain had failed to 
discover and correct, primary liability would rest 
with the owner; the cause of the damage would not 
be within the scope of the responsibilities which 
clause 8 was intended to shift from the owner to 
the charterer. See e.g., United States v. S.S. Wa- 
bash, 331 F. Supp. 145 (S.D.N.Y. 1971). Likewise, 
if some inherent vice of the vessel would make 
otherwise proper stowage hazardous and the Cap- 
tain and owner failed to reveal this to the charterer 
or his stevedore, we doubt whether clause 8 would 
relieve the owner of primary liability for cargo 
damage.” (Kimphasis supplied) 


If the ventilation was inadequate, because of the manner 
in which the intake and outlet trunks were positioned in 
the deeptanks, plus the lack of fans in the outlet trunks 
as testified to by Axiotes, then the Captain should have 
revealed this to the charterer Flota before loading the 
yams at Cartagena particularly in view of the fact that 
space was available in the No. 1 and 5 tweende into 
which the yams could have been stowed and the tobacco 
stowed in the deeptanks. On the contrary, the Master 
and the Chief Mate sanctioned the loading of the yams 
into the deeptanks notwithstanding inherent viee of the 
vessel, Le., insufficient ventilation for yams in the deep- 
tanks (383-5 to 10, 584-19 to 23). Instead of revealing 
to Flota the limitations of the deeptanks for the carriage 
of yams, the Chief Mate and Master failed to advise the 
charterer of the same and failed to recommend the stow- 
age in the empty No. 1 and 5 tweendecks which were more 
suitable for the carriage of the yams. Thus, the reliance 
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by the Lower Court upon Clause 8 of the Charter Party 
which stated the charterer Flota was to load, stow and 
trim the vessel was misplaced and not applicable to the 
fact situation in this action. 


The time charter which Flota entered into with Skou, 
(Flota’s Ex. “L”’) provided in Clause 12: 


“That tie Captain shall use diligence in caring for 
the ventilation of the cargo.” 


And in Clause 26: 


“Nothing herein stated is to be construed as a de- 
mise of the vessel to the time charterers. The 
owners to remain responsible for the navigation of 
the vessel, insurance crew, and all other matters 
same as when trading for their own account.” 


Therefore, after the vessel was loaded at Cartagena, 
the care, custody, and control of the carge, including its 
ventilation was left solely in the hands of te agents and 
servants of Skou. If Skou had not chartered the vessel, 
the care, custody and control of the cargo would be for 
its own account. The terms of the charter party eon- 
tained in clauses 12 and 26 do not change those obliga- 
tions but in fact emphasize that, notwithstanding the 
chartering of the vessel, all of the duties in connection 
with the navigation of the vessel including the care of 
the cargo remained with Skou. Accordingly if the finding 
of the Lower Court that the yams were damaged as a 
result of excessive heat is upheld, then Flota should have 
been granted indemnity against Skou. 
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POINT V 


The Lower Court having found that the ventilation 
afforded to the deeptanks was adequate, committed 
error in not dismissing the complaint as against Flota. 


Skou having been exonerated from all liability on the 
ground that the ventilation was appropriate, the Court 
should have likewise exonerated the charterer, Flota. The 
position taken by the Lower Court in holding Flota liable 
because of the excessive heat of the cargo is inapposite 
and inconsistent with the finding by the Lower Court that 
insofar as Shou was concerned “* * * the ventilation was 
appropriate in the deeptanks * * *” and that Vana’s cargo 
could have been carried safely therein, provided that it 
was “* * * delivered on board in good condition, properly 
packed and wrapped.” (Judge VPollack’s opinion, p. 6). 
If the ventilation afforded by the vessel was appropriate 
for the carriage of cargo delivered in good condition 
properly packaged, one must read into the Lower Court’s 
opinion that it found the ventilation appropriate, that the 
condition of the yams was not good and that the yams 
were tmproperly packed. The only logical conclusion that 
could have been reached by the Lower Court under that 
finding was that it should have applied the same standards 
for Flota and Flota should have also been relieved from 
liability. 


POINT VI 


The Lower Court, having found ITO negligent in 
performing its stevedoring and terminal operations 
and obligations with reference to the discharge of the 
Mette Skou committed error in not granting full in- 
demnity to Flota against ITO. 


Flota, through its New York agent, Grancolombiana 
(New York), Ine. arranged with ITO to discharge the 
Merre Sxkov at the facility offered by ITO at the Army 


30 


3ase in Brooklyn (340-10 to 25). The Executive Vice 
President of Grancolombiana (New York), Inc. advised 
the President of ITO that Flota would need the 6 gangs 
of longshoremen attached to that facility to unload the 
vessel upon its arrival at New York and he was assured 
by the President of ITO that 6 gangs would be available 
to unload the vessel upon its arrival in New York (541-2 
to 23). On the basis of those assurances, the Metre 
Skov was sent by Flota to the Army Base in Brooklyn, 
ITO’s Facility for unloading (351-5 to 9). The vessel 
arrived at the Army Base on July 1, 1974, at 0700 and 
commenced to discharge cargo at 0800 on that day (Flota’s 
Ex. “M”), 


The Chief Mate testified that he requested ITO to un- 
load the yams first, but that it refused to do so (Flota’s 
Ix. “P”: 39-10 to 14, 114-5 to 24). The Chief Mate stated 
that the yams could have been discharged on the first day 
that the vessel was in, and also could have been discharged 
simultaneously with the coffee (Flota’s Ex. “P’; 120-16 
to 21, 121-6 to 11). Flota gave no instructions to ITO 
as to what cargo was to be unloaded first, relying upon 
the expertise of the stevedoring company (358-18 to 20). 
ITO advised Flota after Flota was notified that the 
gangs were in short supply on July 1, 1974, that the 3 
gangs which it obtained were the only ones that it could 
obtain under the prevailing manpower situation (353-21 
to 25, 354-2 to 10, 495-6 to 25, 496-2 to 5). 


During the unloading operations, a number of cartons 
were erushed and recoopered (499-7 to 20). The Chief 
Mate also testified that the saw the cartons of yams 
stowed on the pier of ITO in a block-stow, with no dun- 
nage in between tiers and with no ventilation (Flota’s 
Ex. “P”; 41-2 to 10). Sebazeo, an employee of Gran- 
colombiana (New York) Ine., testified that no one spoke 
to him regarding the discharge of the vams (364-6 to 8). 
MeGann, an employee of Grancolombiana (New York), 
Ine., testified that no instructions were given to ITO re- 
garding the manner in which the cargo was to be unloaded, 
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since the priority and manner in which the cargo was to 
be unloaded was left to the determination of ITO (358-2 
to 20, 359-2 to 4). It has been held that the stevedore 
has the sole responsibility for, and makes all the deter- 
minations regarding cargo unloading operations. In Ra- 
mirez Vv. Toko Kaiun K.K., 385 ¥. Supp. 644, (N.D. Cal. 
1974), the Court wrote at page 653: 


“The stevedoring company is hired for its exper- 
tise in handling cargo safely and its pcrsonnel make 
all of the decisions as to how best to conduct the 
unloading.” 


Flynn, the superintendent of ITO at the Army Base, 
testified that 950 cartons of yams could be loaded into a 
truck in four and one half hours, (514-21 +o 25), and that 
5,000 cartons of yams, the full shipment consigned to 
Vana, could have been taken off the Pier in half a day 
provided the trucks and adequate loading teams were 
available (516-0 to 13). Flynn further stated that he 
was advised prior to the vessel's arrival that it had aboard 
for discharge both coffee and yams (516-14 to 16). He 
also stated that the contract between Flota and ITO pro- 
vided that Flota would pay ITO for al’ vedoring serv- 
ices including the unloading of caro ¢ minal services 
such as stowing the cargo on the pi.., ring the stacks 
down, etc. (522-16 to 25), Sinee the A..wy Base Pier was 
an appointmen” pier, all arrangements for trucks sent by 
the consignees to pick up cargo were made with ITO and 
the trucks were loaded by empioyees of ITO who were 
paid by the consignee, Vana, withoui Flota participating 
in any manner whatsoever in the truck loading operation, 
nor did Flota receive any part of the payment of the 
loading charges paid by Vana (355-10 to 25, 356-2 to 25, 
357-2 to 11). Sousa, testified that he was advised prior 
to the vessel’s arrival that it would dock at the Army 
Base in Brooklyn, on July 1, 1974, and that the ship 
would not unload (109-2 to 4) vams on July 1, but would 
unload them on July 2, (121-12 to 22). Sousa, further 
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testified that he made an appointment to send ‘is trucks 
to the pier on July 1, 1974, with an employee of ITO 
(122-4 to 21). He also testified that he made an appoint- 
ment with ITO to send his trucks to the pier on July 2, 
(122-2 to 25) and that on numerous days trucks were sent 
to the pier but could not be loaded because of insufficient 
ITO personnel (123-11 to 25, 124-2 to 25). Sousa stated 
that the trucks were not all loaded promptly because of 
a shortage of labor (125-2 to 3). He further testified 
that on July 2, he was advised by the dock boss that there 
was insufficient labor to load the trueks (126-5 to 15). It 
was stipulated between counsel for Flota and ITO that 
on July 3, 1974, 2597 cartons of vams were loaded onto 
trucks sent by Vana, and one truck was unable to load 
yams on that day because no labor was available. It was 
also stipulated on July 5, Vana sent another truck to the 
Pier, but was unable to load the same because there was 
no ITO personnel available (976-2 to 19, 377-2 to 3). Flynn 
testified that if no truck was serviced on a_ particular 
day it meant that there was no labor available to load 
same (515-8 to 25, 516-2 to 4). 


Sousa testified that if he had taken delivery of the yams 
on July 2, and 3, Vana could have fumigated the vams 
and salvaged a substantial amount of them (128-16 to 
24). He also stated that he was ready to take the en- 
tire shipment of yams on July 2 and 3 (51-20 to 23 


mtd fe 


The evidence is undisputed that on July 1, 1974 ITO 
did not have the number of gangs on the pier which it 
had agreed to furnish in order to insure an expeditious 
unloading of the vessel. In addition thereto, ITO did not 
provide sufficient loading gangs to load Vana’s trucks with 
the yams. ITO’s warehouse in which the cartons of yams 
were placed was not adequately ventilated, and by block 
stowing the yams ITO caused further deterioration to the 
yams. Although the vessel was completely unloaded on 
July 3, 1974, at 7:30 P.M., the yams were not completely 
removed from ITO’s pier until July 11, 1974 (Flota’s Exs. 
“M” and “N”). 
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In Dempsey & Associates Inc. v. S.S. Sea Star, et al., 
461 F. 2d 1009, (2nd Cir. 1972) this Court wrote as fol- 
lows at page 1016: 


“Stevedores are liable for damage caused by their 
negligence.” 


In Stein & Hall, Co., Ine. v. S/S Concordia Viking, 494 
IF’. 2d 287, (2nd Cir. 1974) this Court wrote as fellows at 
page 290 with regard to the liability of a stevedoring 
company, which acted both as a stevedore and as a ter- 
minal operator: 


“The court found that Pittston had taken control 
of the cargo and that it was liable for the loss on 
either of two grounds. First, under the stevedor- 
ing contract, Pittston gave an implied warranty of 
workmanlike service competently to perform the 
earri®.’s statutory and contractual obligations for 
the discharge of the cargo. Failure on the part of 


the stevedore to explain what occurred to the cargo 
in its control gives rise to a presumption that the 
stevedore breached this implied warranty. Second, 
once Pittston as the terminal operator took pos- 
session of the eargo, it became a bailee for the 
mutual benefit of the carrier and consignees. Dozk, 
Liabilities of Stevedores, Terminal Operators and 
Other Handlers in Relation to Cargo. 45 Tul. L.Rev. 
752 (1971). ‘The absolute obligation of the bailee 
is frequently phrased by the modern authorities as 
a duty to restore the property, or to account for it.’ 
8 Am. Jur.2d Bailments § 176, and the failure to 
account in this case constitutes negligence as a mat- 
ter of law.” 


The Court recognized that ITO regligently unloaded 
the cargo by its harsh handling, and in addition thereto 
ITO further damaged the yams by its unventilated stor- 
age of the commodity until delivery to Vana (Judge Pol- 
ack’s opini 9) which delivery was delayed by ITO’s 
lack’s opinion p. 9) which delivery was delayed by 8 
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failure to provide sufficient gangs of longshoremen. Ob- 
viously, a substantial portion of the damage occurred 
while the cargo was being unoladed and while it was in 
the eustody of the ITO, and the Lewer Court should have 
granted full indemnity against ITO than rather limiting 
such indemnity to $1,000. 


POINT VII 


The Lower Court’s finding that Vana was entitled 
to recover damages was clearly erroneous and con- 
trary to the weight of the evidence. Alternatively, 
Flota should have been granted full indemnity against 


Skou and ITQ. 


Vana’s alleges that out of the 5,000 cartons of yams 
which were consigned to it, it was able to salvage 251 
cartons, which it sold to its affiliate, West Indies Fruit 
and Importing Inc., for $17.00 per carton (53-2 to 8, 54-20 
to 25). Although Vana claims that it sold 251 cartons to 
its affiliate at the pvice of $17.00 ver carton, it received a 
total of only $3,000.00 (55-2 to 4). Vana’s President tes- 
tified that the balance of the shipment of 4,749 cartons 
were allegedly dumped. The proof in this regard was 
definitely faulty. In fact, the Lower Court wrote im its 
opinion, “The plaintiff also claimed that it dumped the 
yams but the evidence was inconclusive concerning the 
extent of the dumping involved.” (J. Pollack’s opinion, p. 
5) (Emphasis Supplied) Notwithstanding that finding, 
the Lower Court held that Vana’s damages weres'the 
amount of $78,358.50 and the computation was made 
on the basis of 4,749 cartons of yams with an alleged 
sound market value of $16.50 per earton. Although the 
Lower Court found that the evidence with regard to the 
extent of the dumping involved was inconclusive, it never- 
theless awarded Vana damages based on the full number 
of cartons Vana claimed were dumped, to wit, 4,749. It is 
well settled that with respect to proof of damages, a liti- 
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gant must prove its damages with reasonable certainty. 
Therefore, as the Lower Court had doubts as to the ex- 
tent of the dumping involved, by awarding Vana damages 
based on the full number of cartons claimed to have been 
dumped, the Court committed error by compensating Vana 
for more than its actual damages. In 1. Levatino & Sons 
Fruit and Produce Inc. y. 8.8. Athinai, 388 F. Supp. 888, 
(S.D.N.Y., 1975) the Court wrote as follows at page 891: 


“Ordinarily, damages for injury to goods while in 
possession of a carrier are to be computed at the 
difference between the sound market value at desti- 
nation and the value of the damage. * * * In any 
event, plaintiff is not entitled to recover more than 
its actual damages arising from the carrier’s fault. 
46 U.S.C. Section 1304(5).” 


It is obvious that if Vana was permitted to recover 
damages on the basis of $16.50 per carton and the amount 
of the cartons dumped was inconclusive, the Lower Court 
permitted Vana to receive far more than the actual dam- 
ages suffered. This is sufficient, in and of itself, to warrant 
a reversal of the Court’s finding. 


Furthermore, Vana sold the 251 cartons of yams sal- 
vaged from the shipment to its affiliate, West Indies Fruit 
and Importing Inc. for the sum of $3,000.00, which indi- 
sates that the sound market value of the salvaged cartons 
of yams was $11.95 per carton and not $16.50 per carton. 


Vana, while attempting to establish its basis for re- 
covery on the so-called sound market value of $16.50, dis- 
reg rded the more appropriate rule to measure damages 
in a sut brought against a carrier for damaged cargo 
which \ :s set forth in Volume 45 No. 4, June, 1971 Tulane 
Law Revie Admiralty Law Institute, Symposium on 
Carriage of Goods by Water in an article entitled, “Dam- 
ages”, written by George F. Wood, where the author 
stated at page 937 under the heading of “Comparable 
Sales” as follows: 
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“Normally, comparable sales are the best evidence 
of market value.” (See R. T. Jones Lumber Com- 
pany v. Roen Steamship Company, 270 F. 2d 456 
(2d Cireuit, 1959), Texas Co. v. R. O’Brien & Co., 
242 F. 2d. 526 (ist Cirenit, 1957). 


The Lower Court even on the inconclusive evidence of the 
extent of the dumping, should have based the damages 
awardel to Vana at $11.95 per carton which constituted 
the comparable sales of the 251 eartons which came off 
the vessel and were salvaged and not the alleged sound 
market value of $16.50 per carton. 


The doubts which the Lower Court had with reference 
to the inconclusive number of cartons of yams dumped 
was expressed by the Lower Court in a colloquy with 
Vana’s President when he stated that the test conducted 
by the United States Department of Agriculture with ref-\ 
erence to the amount of cartons which were unsuitable 
was only a sample test, (192-4 to 13) and that a number 
of cartons could have been in good condition (192-24 to 
25, 193-2 to 11). Finally the Lower Court stated, “You 
see, you are leaving open a lot of question areas for me.” 
(194-3 to 4). It is apparent that the inconclusive evidence 
offered as to the amount of yams dumped troubled the 
Lower Court, but it nevertheless found damages based 
on the full amount of cartons which Vana claimed were 
dumped. If it was questionable in the Lower Court’s 
mind as to the number of cartons dumped, then Vana 
failed to sustain its burden of proof. Therefore, the 
finding as to the amount of damages which Vana was 
entitled to receive was clearly erroneous. 


Vana claimed as an element of its damages that it paid 
$6,875.00 as duty to the United States Government for 
the vams (302-14 to 15), which it claims were dumped al- 
though it failed to take any steps to apply for a refund 
of the duty (304-14 to 23). It is apparent that Vana 
failed to take steps to minimize its damages which it was 
obligated to do in this regard. 
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The Lower Court with reference to the defense of in- 
herent vice stated that “* * * the yams were in a sus- 
ceptible condition * * *”, and it further held that the pack. 
ing of the yams was insufficient (Judge Pollack’s opinion, 
p. 8). 


In the Niel Maersk, 91 F2nd 932 (2 Cir., 1937) cert. 
denied sub. nom 302. US 752 (1937), this Court held that 
where a commodity was damaged by an act of the shipper 
and an act of the shipowner, the shipper has the burden 
of proving what portion of the damage occurred by rea- 
son of the negligence of the shipowner or the unseaworthi- 
ness of the vessel and a failure to do so warranted a dis- 
missal of the complaint writing as follows at pages 934 
and 935: 


“In the present case, unlike Vallescura, we are 
not concerned with the applicability of the bill of 
lading exceptions relieving the carrier, for there is 


no proof of the condition of the fish meal when 
loaded. If the fish meal had an excess of moisture 
or oil, or was, because of other defects, in a condi- 
tion unfit for shipment and the damages were there- 
after increased through stowage in ill-ventilated and 
hot portions of the ship, the libellant would have 
the burden of showing what was the condition of 
the meal when placed on board. Without pr « of 
such condition there would be no basis for caleu- 
lating any damages caused by the carrier. The con- 
dition of the goods when placed on board was not 
within its knowledge and it should not have the 
burden of separating damages arising from causes 
prior to shipment from damages due to negligent 
stowage. We think that the rule of the Vallescura 
does not apply to such a situation. The libellants 
have not sustained the initial burden of proving the 
condition of the shipments when made so that they 
have not established a cause of action.” 
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The Lower Court having found that there was coneur- 
rent fault in damaging the cargo nevertheless apportioned 
damages without requiring Vana to carry its burden of 
proof, which required that it segregate the amount of 
damages attributable to its own fault from the amount at- 
tributable to the fault of the other parties. 


The Lower Court attempted to rationalize its finding 
by relying upon two cases which are inapposite to wit; 
United States vy. Reliable Transfer Co., 421 U.S. 397 (1975) 
wherein the Supreme Court rejected the longstanding 
rule of apportioning damages equally where both collid- 
ing vessel were at fault and adopted instead the doctrine 
of proportionate fault. Reliable, supra, is limited solely 
to a collision and stranding cases and cannot be extended 
to an action to recover for cargo damage. The Court 
further relied upon Selcamerica, Inc. v. S.S. Barberbrook, 
390 Fed. Supp. 462 (S.D.N.Y. 1975) where a shipowner 
and charterer divided the damages proportionately after 
the Court found that they had conceded liability to the 
cargo interests. However, that case is inapposite because 
the cargo-owner therein was found to be free from fault 
while in this case aeeen Vana was found at fault. Vana 
certainly contributed substantially to the damages enough 
to justify a finding by the Lower Court that Vana had im- 
properly and insufficiently packaged the yams for ship- 
ment, representing a complete defense to Vana’s complaint 
ander the Carriage of Goods by Sea Act, 46 USCA 1304 
(2) (n) (1936). Selcamerica, swpra is limited only to that 
type of an action where the cargo-owner is found to be 
free from other fawt rather than an action in which the 
cargo-owner is found to be an active participant in creat- 
ing the damage to the cargo. 


The parties at the suggestion of the Lower Court, in 
order to reach some determination without prejudice to 
their rights of appeal from all adverse rulings of the 
Court (ineluding the allocation of fault implicit in’ the 
amounts referred to therein) entered into a stipulation 
which apportioned the damages. 
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The record in this action warrants a reversal of the 
judgment of the Lower Court and a dismissal! of the com- 
plaint or, in the alternative, a modification of the Lower 
Court, judgment granting the charterer, Flota, full in- 
demnity against both Skou and ITO for any damages, 
which have been allocated against Flota. It is obvious 
from the record that if the yams were damaged by a 
combination of insufficiency of packing and excessive heat, 
the excessive heat could only have occurred due to im- 
proper ventilation of the deeptanks by Skou. The finding 
therefore of excessive heat cannot be attributed in any 
way to Flota, nor can the damage which was caused by 
the negligent discharge and improper storing ef the cargo 
by ITO be attributed to Flota. 


If Flota is granted indemnity against Skou and ITO, 
it should also be awarded reasonable counsel fees. United 
States v. SS Wabash, 331 F. Supp. 145 (S.D.N.Y., 1971). 


CONCLUSION 


The judgment of the Lower Court should be re- 
versed and the complaint dismissed or, in the alter- 
native, should be modified to the extent of granting 
indemnity to Flota against Skou and ITO, together 
with reasonable counsel fees. 
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